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The impact of September 11, 2001, on the Americaslih community has been both severe and
multifaceted. It ranged from mass deaths in the tewers, to civil rights concerns that caused a
significant number of immigrants to leave the Udiftates altogether. The threat of sudden raids
at home and at work, detentions, the use of segrdénce, profiling, and registration under the
NSEER program, are only some of the recent devedopsrthat gave rise to these concérns.

the Northern Virginia raids, which took place irt8pring of 2002, women whose homes and
offices (\a/zvere raided suffered severe traumas, ame smught counseling to overcome the
damage.

American Muslim men suffered greater trauma becthesgsuddenly became suspects. For
example, the NSEER program was directed at men $®raral Muslim countries between the
ages of 16-45. This voluntary registration prograsulted in an unexpectedly large number of
arrests based usually on no more than technicktioas of immigration law that rendered the
registrant “out of status.” These arrests ledgoeat deal of anxiety, detentions, and separation
family members. The freezing of Muslim charitiaad the arrest of leading as well as obscure
Muslim men around the country, only served to ineeecommunal insecurity, especially within
the male population.

These mass communal problems have trickled downgact the American Muslim family.
Generally, Muslim men and women closed ranks isdhdifficult times and concentrated on
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addressing constructively their familial and commluaifairs. As a result, the American Muslim
community has experienced a new awakening andeandieiation to become an active part of the
American democratic process. In some cases, hawiecumulative effect of fear, frustration,
experiences of discrimination, and job insecutited into the Muslim family. Where latent
problems of domestic violence already existednéhe pressures made the situation wdrse.

Well before September 11, KARAMAH was receivingtseieed calls from Muslim women

around the country complaining about domestic viot# These complaints were not in
themselves surprising, since it has become commowledge that domestic violence is a
problem in these United States. What was surgyiabout the calls, however, was that generally
the women received no support from their femaleniils or their local religious leaders. Women
in the community counseled patience, greater obedieand stoic silence. Some imams blamed
the wife. Underlying all these attitudes was titens belief that the man had the right to “chasstis
his wife. | had encountered this belief earlieewh was a member of a religious leaders task
force for the prevention of family violence. Ther€hristian member of the committee stated that
some Christian sects held the belief that, accgrtbrthe Bible, a man had the right to “chastise”
his wife.

It is intolerable that any kind of violence, incing domestic violence, be given religious cover
and justification. The effect of such a beliefhiat it empowers the perpetrator, giving him
“divine” permission to visit harm upon others. Werget, it often makes a victimized spouse a
willing participant in her own oppression. Theulkss a sado-masochist relationship that cannot
provide the familial environment necessary forwredfare of its members, and which results in
overwhelming unhappiness.

In light of these facts, it is imperative that tledigious perspective on domestic violence be
addressed seriously, and in such a scholarly faghat individuals who are truly affected in their
behavior by religion would revise their behaviocaingly. In this article, | will address my

% See, e.9g“9/11's Hidden Toll,” NewsweekAug. 4, 2003, p. 37 (noting a surge in
domestic violence in the American Muslim community.
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organization which focuses upon the domestic aadajlissues of human rights for Muslims. It
seeks to help the support Muslim communities in Acaeand abroad in matters related to Human
rights, civil rights, and other related rights unttee Constitution of the United States.



tradition’s view of domestic violence. But to umskand the Islamic perspective on domestic
violence, we need first to understand the Islangewof gender relations, especially within the
family. This view is rooted in the Qur'an, to whiave turn next.

1. The Qur'anic Worldview

The central concept in the Qur'an is thatawhid, or monotheism. From this concept flows the
belief in onlyoneGod, a Supreme Being who has no partners and whdssupercedes those of
all others. This concept defines Islam, permetitesvhole Qur'an, and from it emanates the
Qur’anic worldview. The Qur’anic story about ttreation of Adam and the fall of Iblis (Satan)
best illustrates this concept.

(a) Satanic Logic

According to the Qur'an, Iblis’s fall from grace svthe result of his vanity. The Quran provides
the story in some detail. When God was aboutdéaterAdam from clay, and breath into him of
His divine spirit, he ordered the angels to bowdam once createtl. All the angels bowed when
the time came, but Iblis refused to do’s@od asked Iblis: “What stopped you from beingam
those who bowed?” Iblis responded: “”I am not em&ow to a man You created from cldy.”

° would like to note that the significance of tsi®ry was first brought to my attention by
Sheikh Hassan Khali, the late Mufti of Lebanon, reod rest his soul in peace.

®Qura’n 15:28-29 In citing the Qur'an, this article relies initially on A. Yusuf Alj,
THE HOLY QUR’AN: TEXT, TRANSLATION AND COMMENTARY (Maryland: Amana Corp.
1983). However, the cited verses are often revikby the author to better reflect the
subtleties of their meaning.

" Quran 15:31

8 Quran 15:33



Elsewhere in the Qur’an where the story is repedbdid answers: “I am better than him; you
created me from fire and created him from clay.”

The answer indicates that Iblis had adopted a v&fgem based on an arbitrary hierarchical
principle (“fire is better than clay”) which servag own arrogant and selfish purposes. Iblis wa
so committed to this hierarchical principle thatwes willing to incur God’s eternal wrath rather
than violate it. In effect, Iblis deified his pdiple; for he permitted it to supersede Divine Will
Consequently, he violated the fundamental prinagplawhid and fell intoshirk (the opposite of
monotheism, that is a belief in more than one suprbeing or will).

Note thatiblis’s arrogance was based jahl (ignorance). For, the Qur’an clearly tells usttha

° Quran 7:12.



“Verily, the most honored of you in the sight of @is the one who is most righteous
(atgakun)...”*°

Thus, the only legitimate “preference principlethe sight of God is one basedtaqua(piety).
Any other preferential principle is likely to beated inhubris and hence false. False principles
lead to errors or worse.

' Quran 49:13



In hislhya’ ‘Ulum al-Deen the medieval jurist al-Ghazali discusses thisfatlogic and the
shirkit leads ta"! He notes that every time a rich man believestbas better than a poor one, or
a white man believes that he is better than a ldaek then he is being arrogant. He is adopting
the samdnierarchical principles adopted by Iblis in fasl, and thus falling intehirk.

For this reason, the Islamic state in its propanfs not based on an oppresdiverarchy. Rather,
it is based on the free consent of the people piesged by electionbdy’ah), consultation and
deliberation $hurg), and a constitutionalism articulated by basic’gnic principles* The

“head” of the Muslim state is not the apex of athatitarian hierarchy, but only of a formal
organizational one. Like everyone else, his orawhority is limited by the Qur’an, and is based
on popular will bay’ah).*® This is why in a Muslim state, any citizen cail tree head of state into
court’® There is no sovereign immunity, because then® isuman sovereign. The only
sovereign is God, and dominion belongs to Him aldfer this reason, Muslims have no “church
hierarchy,” but onlyulama’. As noted earlier, truaifama’ are modest about their own views,
recognizing that only God knows the truth with aerty.

This fact is illustrated by an early event in Islamistory. During théhilafah (caliphate) of
‘Umar, young men complained about the large amooittsahrwomen were demanding th&h.
Mabhr is an obligatory marital gift, which is sometinmasnetary, that a Muslim man must give his
prospective wife. The amount or typens@hris usually determined by mutual agreement. It
appears that some women at the time of ‘Umar wekimg for largemahrs Afraid that such trend
may discourage men from getting marrig@ialifah ‘Umar announced in the mosque that he was
going to place an upper limit on the amountnathr. An unknown old woman rose from the back
of the mosque and said to ‘Umar: “You will not takeay from us what God has given 08.”
‘Umar asked her to explain her statement. Citimgear Qur’anic verse, the woman established

1 SeeAbu Hamid al-Ghazali, ‘lhya’ ‘Ulum al-DeefiEgypt: Mustafa al-Babi al-Halabi
Press, 1% century, reprint, 1939), vol. 3, pp. 326-43, €338, 342.

12 Quran 60:12; 48:10; 48:18; 42:38; 3: 159ee alsoA. al-Hibri, “Islamic
Constitutionalism and The Concept of Democracy €@/ estern Reserve Journal of
International Lawvol. 24, n. 1 (1992), pp. 1-27.

13 Seeal-Hibri, supranote 15, pp. 24-26ee alsoA. al-Hibri, “Islamic and American
Constitutional Law: Borrowing Possibilities or agttiry of Borrowing?” University of
Pennsylvania Journal of Constitutional Lal®99. Vol. 1: 3. pp. 505-511.

14 Khalifah Ali, for example, was hailed into court by a nomsim. Seea discussion of
this story and the absence of sovereign immunityhifekhalifahin Abdul Razzak al-Sanhouri,
Figh al-Khilafah wa Tatawwuruh@gypt: al-Hay’ah al-Masriyah al-‘Ammabh li al-Kiba1989), p.
213.

15 Al-Ghazali,supranote 11, vol. 1, p. 50
' Ipid.



that the amount ahahrcan be quite high’ ‘Umar immediately responded: “A woman is right
and a man is wrong*® He then abandoned his proposal.

Incidentally, the woman was quite on poiMahris purely the woman’s right in Islamic law. She
is entitled to set the amount she desires, and simeeeceives it no one else may share'th 8he
may decide to use it after marriage in startingdvem business, or invest it for a later time when
she may need it. It is the woman'’s safety neemgito her by a freely consenting prospective
husband as a gifhihlah).?° Unfortunately, fathers sometimes appropriater th@iightersmahr
and husbands sometimes pressure their wives intongahe delayed part of theahr, leaving

the woman financially defenseless.

Today, we are living in a world awash with Satdomic. It is a world ordered into hierarchies
based on every conceivalphili criterion, i.e. criteria that are similar to thasfethe pre-Islamic
society ofJahilia, the Age of Ignorance. Among these modern crit@rgacolor, wealth, gender,
ethnicity, youth, technological knowledge, and so Given his historical era, al-Ghazali was able
to recognize many of these categories, but notlater historical developments helped us
uncover many more. What do we do in the faceisfriewJahiliyah?

Al-Ghazali noted that Muslims who are vain and gamt, whether for individual, racial, or
economic reasons, engage in Satanic logic. | agrekadd to his list, gender-based reasons. The
Qur’an states clearly and repeatedly that we witrenale and female, created from the sarats
(soul)?*

(b) The Qur’anic Diversity Principle and the Prophetic Tradition
The very firstayah(verse) inSuratal-Nisa’ states:
“O people! reverence God (show piety towards Goldp wreated you from ormeafsand

created from her (theaf9 her mate and spread from them many men and woameh;
reverence God, through whom you demand your muitgiais, and the wombs (that bore

YQuran 4: 20
'8 |bid.

19 Muhammad Abu Zahrah, Al-Ahwal al-Shakhsiyy@hp.: Dar al-Fikr al-‘Arabi, 1957),
p.172 (but pointing out that the woman’s family liae right to protect her interests by insuring
that themahris not too low).See alspAbd al-Karim Zaidan, Al-Mufassal fi Ahkam al-Mait wa
al-Bayt al-Muslim (Beirut: Mu’assasat al-Risalah, 1994), vol. 749.

20 Quran 4:4.

21 Qur'an 4:1, 6:98, 7:189.



you), (for) God watches youf®

Reading thisayah one wonders, if all humans are created from éneemafs then why are we so
different from each other? More specifically, wdigl God create different genders, even different
races and ethnicities? A previously cited pass$age the Qur'an provides us with an answer
when it is stated in full:

“O people! We created you from a [single] male fardale, and made you into nations and
tribes, so that you may become acquainted with etadr. Verily, the most honored of
you in the sight of God is the one who is mosttegius atgakun)...”?®

| refer to thisayahas the Diversity Principle. It explains that weravereated from two different
genders and made into a multitude of differeneibnd nations, so that we may become
acquainted with each other (i.e., to enjoy eackrdhdifferences and company, or to put it
differently, variety is the spice of liféf.

The Prophet implemented this Qur’anic view of humelations in his own practices. He
criticized the “elitism” of Quraish, his own tribehen he said: “O kin of Quraish, God has
removed from you the arroganceJaihiliyyahand its patriarchal dynastic pride’ath.thumaha
bi al-aba’). People are of Adam and Adam is of dist.”

The Prophet’'s example in relating to women is alstructive. For example, at the dawn of Islam
when the Prophet was still in Makkah, seventy time@ and two women gave the Prophet their
bay'ah?® The two women were: Nasibah bint Ka’b and Asniat FAmr. The two women'’s
bay’ahwere given and accepted on the same terms asdhtse merf’ The men and women
then elected 12 representatives of their tribetigouss various matters with the Prophet.
Subsequently, a delegation of Arab women camedadtbphet and gave him theay’ahon

behalf of other Arab women. Thisirely women’day’ahwas also accepted by the Prophet, who
conversed with the women to clarify the bases eif tommitment. The event is mentioned in the

22 1d. 4:1.
23 49:13
24 1d. 49:13.

25 zayd Ibn Ali al-Wazir, Al-Fardiyyah — Bahth fi Azmal-Figh al-Fardi al-Siyyasi ‘inda
al-Muslimin (Virginia: Yemen Heritage and Resea@dnter, 2000), p. 62.

26 Al-Wazir, supra note25, p. 49 (citing Ibn Hisham, al-Sirah al-Nabawiy&Beirut: Dar
al-Qalam, n.d), vol.2. p. 84.)

2"1d. (Thisbay’ah incidentally, is earlier than thEy’ahgiven by a group of women to
the Prophet and mentioned in the Qur’an itself.)
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Quran?®

These two events and other early meetings establisto important principles: (1) thatay’ah
andshuraare the basic principles on which the Islamic nioflgovernance is based, and (2) that
women share in that system on equal footing. Beersd principle flows from the Qur’anic
statement that both genders were created fromatnersafs and that the most favored in God’s
sight is the one who is most piotisThe events also make clear that, from the firstent of
revelation, women played an important role. A&bkrKhadijah, the wife of the Prophet who
stood by his side and supported him, was the Mrstlim.

(c) The Qur’anic Harmony Principle, and the Prophdic Tradition
On the question of gender specifically, the Qustates irayah21 ofsurat al-Runthat:
“And among His signs is this, that he created fmr gnates from among yourselves, so that
you may dwell in tranquility with them, and He hasg love and mercy between your

(hearts): Verily in that are signs for those whaoger.”

| will refer to thisayahas the Harmony Principf8.

8Qur'an 60:12
29" Al-Wazir, supra note25, p. 49

30 An earlier version of this discussion appearetistam, Law and Custom: Redefining
Muslim Women'’s Rights, 12 Am. J. of Int'l Law & Pwl1, 20 (1997) pp. 26-27.



The thought contained in it is repeated in vagitarms in the Qur'an, an indication of its
significance® For example, in verse 2:187, the Qur'an states

“They (your wives) are your garment and you amgrtbarment.”

This is a reference to the fact that spouses are @her’'s sanctuary insofar as each covers the
other’s shortcomings and preserves his or her gyiM@ence the tranquility and harmotiy.

In another verse (4:1), the Qur'an states:
“O Humans revere your Guardian Lord, Who creatadfyom a single person created of
like nature, its mate, and from this scatterede(Bkeds) countless men and women.”

In light of these and other similar verses, we muaifiably conclude that the Qur’an articulates a
basic general principle about proper gender reiatinamely, that they are relations between
mates created from the samefs which are intended to provide these mates wathguillity, and
are to be characterized by affection and mercychS3elations leave no room for Satanic
hierarchies, gendered or otherwise, which resuit ionstrife, subordination, and oppression,
characteristics abhorred by Isldh.

The Prophet’s example in his own household ilatsts this Harmony Principle. In the
absence of an oppressive family structure, hisapeivelationships were based on open
communication and mutual respect. ‘A’ishah, hisiyg wife, blossomed and felt free to think,
argue and disagree with the Prophet repeatethey treated each other with tender affection and
kindness, and the Prophet nurtured ‘A’ishah’s yoomigd while at the same time integrating her
into the life of the Muslim community where sheysd an important role. The Prophet told
‘Aishah that he always knew when she was annoyiéld im. In those instances, she referred to

31 Badr al-Din Al-Zarkashi, al-Burhan fi Ulum al-Quan, (Beirut: Dar al-Jil, 1988) vol. 1,
p. 29; see also al-Suyuti, al-Itgan fi Ulum al-Qun; (Beirut: dar al-Nadwah al-Jadidah, 1951) vol.
1. p. 35 (on the significance of Qur'anic repenjid-arida Bennani, Tagsim al-’Amal Bayn
Al-Zawjayn 27-28 (Marakesh, Silsilat Manshurat Kali al-’Ulum al-Qanuniyah wa
al-lgtisadiyah wa al-ljtima’iyah, Jami'at al-Qadhyadh, 1992). Bennani, a Moroccan Muslim,
who is also a law professor, argues in this awarmhiwg book that the Qur’an clearly states in
several places that men and women are equal ictigdlily as well as physically. She also relates
hadiths to the same effect, and cites other evidence.

32 Muhammad Ibn Ahmad Al-Ansari Al-Qurtubi, Al Jantii Ahkam al-Qur’an (Beirut:
Dar lhya’ al-turath al-Arabi, 1985) vol. 2. p.3IMuhammad lbn Jareer al-Tabari, Jami’ al-Bayan
Fi Tafseer al-Qur'an (Beirut: Dar al Ma’rifah, 19A8l. 2. pp. 94-95.

3 Bennanisupranote 31, at 13-14 (noting that Muslim patriarchatieties used the
concept ofgiwamato create a hierarchical structure within theifgniheaded by the husband).
She also argues that such hierarchy contradictisabie principle of gender equality revealed in
theQuran. Id. at 27-29



God as the God of Abraham, otherwise, she refeaétim as the God of Muhamm&4.When
‘A'ishah’s father found out about her behaviorttied to strike hef®> The Prophet intervened and
admonished him for his behavior. The Prophet hiim&es a model “modern” husband and father,
never asking anyone to wait on him and particiggiinhousehold chores and childc3teHis
great love and respect for ‘A’ishah, and Khadijakreafter her death, as well as his daughter
Fatimah, are well-documented in history bodks.

Having explained the Islamic perspective on gemelations, especially within the family, it
would seem clear that domestic violence has neplathin that framework. But the matter is not
that easy. There is a Qur'anic verse which appeaegplicitly permit husbands to chastise their
wives® This verse has been used by many male scholargte in favor of the man having the
right to “beat’ his wife.3° In our view, this reading of the verse is errareo

There a quick and simple argument to prove ounctldihe Qur'an is internally consistent because
it is a divine revelation. The Qur’an repeatedigctibes the relationship between husband and
wife as one of tranquility, affection, and merdyurther, it enjoins husbands to live with their
wives in kindness or leave them amicafflyDomestic violence is diametrically opposed toreac
of these Qur’anic views and ideals expressed iv#neus verses. Because of its internal

3 Muhammad Ibn Isma’il Al-Bukhari, Sahih al-Bukhaiitbashiyat al-Sindi (Beirut: Dar
al Ma'rifah, n.d.),vol. 3. p. 265.

% Omar Ridha Kahalah, A’'lam al-Nisa’ fi Alamay al-Arava al-Islam, (5 vols.), (Beirut:
Mu’assasat al-Rissalah, 1977), vol.3. pp. 14-15hMuomad Sa’id Mubayyid, Mawsu’at Hayat
al-sahabiyat, (Qatar: Dar al-Thagafah, 1990), 8; S8ealso, al-Bukharisupranote 34, at vol.3.
p. 268.

% Al-Ghazali,supranote 11, at 354; see also Abu al-Hassan al-Nadslvsirah
al-Nabawiya (Jeddah, Dar al-Shuruq, 1977), p. 3kbam Diya’ al-‘Umari, Al Sirah
al-Nabawiyya al-Sahihah, (al-Riyyad: Maktabat abikan, 1995) vol. 2. pp. 644-45¢ealso A.
al-Hibri, supra note30, at 20, (citing ancient Arabic sources repgrtimt the Prophet used to
mend his own clothes, cut meat, play with child@erform chores around the house) .

%"Indeed, all thé&Sirah(the Prophet’s biography) books acknowledge th@fets love to
his family,see e.g., Akram Diya’ al-‘Umari, Al Sirah al-Nabawigyal-Sahihah, (al-Riyyad:
Maktabat al-‘Abikan, 1995) vol. 2, at 646-47; S&id'iz al-Dakhil, Mawsu’at Figh ‘Ai'shah Oum

al-Mu’'minin (Beirut: dar al-Nafa’is li al-Tiba’ah ewal-Nashr wa al-Tawzi’, 1993) pp. 51-52;
Mubayid, supra note 35, at 531-41 (A’ishah), 626®4atimah); 325-28 (Khadijah).

% Quran 4: 34

¥Seee.g, al-Tabarisupra note32, at vol. 6. pp. 39-44; al-Qurtulsiipra noted2, at vol 5.
pp. 172-173,;

“0Quran 2:229
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consistency, the Qur’an could not be exhortingideal and enjoining the related conduct in some
passages, and their opposite in another one. Goesty, an interpretation of one of the elements
involved in this apparent inconsistency is wrof@r example, a verse may be interpreted too
broadly when it is specific or conditional, thustdrting its true meaning. In this case, the
repeated Qur’anic statements about tranquil maetations are both unconditional and
grammatically simple; this suggests a general r@a.the other hand, the structure of the verse
speaking about “hitting” one’s wife is both condital and structurally complex, leaving room for
erroneous, culturally skewed, or subjective intetations. Therefore, the most likely scenario is
that the interpretation of this single verse ipasible for creating the apparent inconsistency,
and needs to be revisited. | therefore turn tmw.

2. The “Chastisement” Verse

The so-called “Chastisement Passage” is usualhglated as follows:

“As to those women on whose part you feashuz admonish them (first), (then)
wahjuruhunna fi’'l madhaji'ilabandon them in beds), (and laggdhrubuhunnak(it them
(lightly)); and if they obey you, seek not agaitiem means (of annoyance or harm), for
God is most high, and Great (above you all).” (@ar4:34)

The translation used above is a slightly modifiedsion of the modern translation of the Qur'an
we have been using in this section. We have predesome of the phrases in the original
Qur’anic language in order to highlight potentedues which will be considered in later
discussion.

(a) Background, Structure, and Interpretation

We turn first to the phrasevahjuruhunna fi’'l madhaji’i” The history of the interpretation of this
phrase is illustrative for our later purposes. M/khe plain meaning of the phrase is “abandon
them in bed,” this meaning became subject to varioterpretations. Extensive discussions were
conducted on whether “abandoning them in bed” méamning one’s back to them in bed,”
“abandoning sexual activity in bed, “abandoningriaital bed only,” “staying in the marital bed,
but abandoning sexual activity,” “engaging in seébagivity, but without verbal communication,”
or “engaging in sexual activity and communicatibgt in a tough mannef* The variations
among these interpretations indicate that somethioig than a mere linguistic interpretation was
at work. The reasoning of some of these jurisisdgative of their own cultural or personal
views of gender and marital relationships.

A striking example of the intertwining of linguistand patriarchal reasoning was provided by the
respected interpreter al-Tabari, who argued thaaidonment in bed” could not be the actual

1 Al-Tabari,supra note32, at vol. 5, pp. 41-3
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meaning of the Qur'anic phrase. He noted thdtafwoman isiashiz(which he defines as one
who acts superior to her husband and dislikes @ubédys him¥?then she would only be pleased
by being abandoned in bed. Thus the wavdHjuruhunnd must have a different meaning. He
combed the Arabic language for another meaningefadot word h.j.r,”and related derived
forms, focusing on the noutifar.” “Hijar” is the rope used to tie animals. So he conclubatl
the better interpretation ofvahjuruhunna fi'l madhaijit is “tie them in bed.*® Luckily other
jurists were scandalized by this interpretatioespmably because it contradicted the Qur'anic
model of tranquility and affection. For examplen lArabi exclaimed: “What an error by a scholar
of Qur'an andsunnal’** Al-Zamakhshari, another respected jurist, was tésumspect. He
called this interpretation, “the interpretationtoé boresdl-thugala).”*> The bores of
al-Zamakhshari arfgleletion] prime examplgof what | call “patriarchal jurists.”

Having discussed this flagrant example of a pathiak (mis)interpretation, we now turn to the rest
of the “Chastisement Passage”. At first glancis, itha difficult passage to square with the
Harmony Principle For this reason, it illustrates very clearly t@nger of separating ayah or
part of anayah from its context to reach an isolated interpretadf its meaning. The verse has
been used by some patriarchal men to justify playsiolence against woméf. Indeed, the
respected jurist al-Kasani stated, based on tlsisguge, that Goarderedthe hitting of disobedient
women?’ On the other end of the spectrum, some moddraig tried to use the al-Tabari
approach, this time to help women, by alteringgbiled and plain meaning of the word
“wadhrubuhunnd.

My first comment on this verse is simplaadrubuhunnahas its plain Arabic meaning, namely,
“hit them.” Now that we have gone over this hurdie need to ask ourselves: Does the Qur'an

2 Al-Tabari, supra note32, at vol. 5, p.40.
3 Al-Tabari, supra note32, vol. 5, p. 43.

“Muhammad Ibn Abdillah Ibn Arabi, Ahkam al-Qur'geirut: Dar al-Ma'rifah, 1987).
Vol.1. p.418; thesunnahs thehadith Gaying$, deeds, and example of the Prophet. It is used by
Muslim jurists a secondary source for further ¢ieation and guidance.

**Muhammad Rashid Ridha, Tafsir al-Qur'an al-Hakimdn as Tafseer al-Manar)
(Beirut: Dar al-Ma’rifah,n.d.),vol. 5, p. 73.

“® In fact, the Wahjuruhunnshas met a similar, though less illustrious fateits
interpretation by some overly patriarchal male&iashem up.” Under this interpretation,
women who exhibihushuzand ignore advice, may be tied up in the homebaaden up until they
give in. Al-Tabari,supra note2, at vol. 5, p.43; Ibn Hajar al-‘Asqalani, FatkBari Sharh Sahih
al-Bukhari, (Beirut: Dar al-Kutub al-‘limiyah, 1989vol. 9, p.376-77. lbn ‘Arabi cast serious
doubts on this interpretatioimid.

*7*Ala’ al-Din abu Bakr Ibn Mas’ood Al-Kasani, Bad&il-Sana'i’ fi Tartib
al-Shara’i’,(Beirut: Dar al-Kutub al-limiyah, 1986pl. 2, p. 334.
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advocate hitting women? And, how does that squatethe Harmony principle?

The Qur’anic Philosophy of Social Change @sthab al-Nuzu{Reasons for the Revelation)

Before answering this question, we need to lay siomp@rtant groundwork. First, we need to
discuss the Qur’anic philosophy of social changentthe reported reasons for the revelation of
this verse &sbab al-nuzy| and finally, the social conditions at the tinfdate revelation and the
related prophetic interpretation.

It is a well-known fact that the Qur'an adopts adyralist philosophy for social change.
Gradualism is God’s merciful recognition of the ramrcondition and its limitations in the face of
change. For this reason, the Quran itself wagexgaled all at one time. It was revealed
gradually in accordance with the circumstancesgdseand capabilities of Muslims; for it would
have been impossible to introduce the perfect lislawciety all at once. For example, Arabs
consumed significant amounts of alcohol in prefigtatimes. So, the Qur’anic prohibition
against drinking alcohol was imposed upon Muslimeglgally. At first, the prohibition was only
advisory, then it applied only to prayers. Latbg prohibition became unconditional and
comprehensiv&® That was the final stage.

Ancient books mention the story of the revelatiasb@ab al-nuzylof the “Chastisement Passage.”
It was revealed in a society which had barely em@fgomJahiliyyah Makkan men, as opposed
to Madinan men, were particularly rough with theives, and used to hit theth. They carried
this practice into Islam and were so violent tha¢ aight women complained about it to the
Prophet?® The Prophet, a Makkan, never raised his handaganyone in his househattiWhen
he heard about the problem, he chastised Muslimwirendared hit their wive¥. Acting on his
own, the Prophet prohibited the practice by allayime wife the right tgjisas( a form of

8 Quran, 2:219, 4:43 and 5:90.

“9But note that the society of Madinah was gentlemias women, so much so that ‘Umar
Ibn a’Khattab said that: “We, the kin of Quraishy onen used to possess our women. Then we
came to Madinah and found their women possesse#igrtten. Then our women mixed with their
women, and our women became bold and disobedita’érat alayna al-nisa”). Muhammd
Fakhr al-Din al-Razi, Tafsir al-Fakhr al-Razi, (Bgi Dar al-Fikr, 1985) vol. 5, p. 93 (quoting
al-Shafi’i).1 HassAN, supraat note 12, at 4-8, 52-61.

%0 Al-‘Asqalani, supra note46, p.280. Nasr al-Din al-Baydawi, Tafsir al-Baydagm.p.:
Dar al-Fikr, 19" century reprint, 1982), p. 111(recounting thestifra woman who came to the
Prophet to complain about her abusive husband).

*1 |bn Majah, Sunan Ibn Majah, (Beirut: Dar al-Kutiblimiyyah, n.d) vol. 1, p. 638;
Al-Ghazali,supra notell, at vol.2, p.261

*2Al-Razi, supra note9, at vol.10, p. 93;
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equitable retribution}® That very evening, the men complained loudlyThey came to the
Prophet and revisited the issue. They arguediibatuling allowed their wives to gain the upper
hand> At that point, the Prophet sought and receiveivime revelation which reflected the
Qur’'anic philosophy of gradualism; it was the “Clisesment Passage.” It appeared to reverse the
Prophet’s earlier ruling but, in fact, it severéftgited both the act and concept of “hitting,” s® a

to empty both from their harmful contefit.At the same time, the rest of the Quran artitedaa
higher standard of gender communication and intierac This is the context in which tlagah

must be understood and interpreted.

Unfortunately, given their remnadahiliyyahblinders and despite all efforts by the Prophé¢h&o
contrary, many Muslim men unjustifiedly misconstiube Qur'anic verse as sanctioning the
reprehensible practice of wife beating, and ignahedunnahpowerfully exemplified in the
Prophet’s own househotd. This fallacious reasoning was validated by pdwesocial
prejudices and resulted in centuries of misintegti@n and oppression. More important, it
misconstrued the basic Qur’anic philosophy of gedidm and change as well as that of gender
relations.

The gradualism reflected in the “Chastisement RgsSsaas not instituted as to the prohibition of
“hitting;” that is, unlike wine drinking, there wam gradual prohibition of hitting women. The
prohibition was immediate, but the approach wasequomplex. For example, as we shall see
later, the Qur'an transformed the concept of [pesible] “hitting” into a non-violent symbolic
act. This is why the word “hitting” is placed imn@tes. Also, the verse severely limited the
“offense” for which a man may “hit” his wifé Then, it made “hitting” an act of last resottSo,

%3 Al-Baydawi, supra note50, at 111 al-Tabari,supra note32, at vol. 5, p.37For more
on the concept dfisas see A. al-Hibri, The Muslim Perspective on therG{-Penitent Privilege,
29 Loy. L. A. L. Rev. 1723-1732, especially (199&)1727-30.

>* Al-Tabari,supranote 32, at vol. 5, p. 37; 1 Ibn Majgypranote 51, at 638.

%5 Abu Dawud al-Sajistani al-Azdi, 2 Sunan Abi Dava&® (Beirut: Dar al-Jil, 9 century
reprint, 1988); 1 Ibn Majasupranote 51, at 637.

> For the limitation on the act of “hitting,” see Cam 4:34; for a gradualist explanation of
the verse, see al-Razi, supra note 49, at vopd.092-93, MLAKAH YUSUFZIRAR, 2 MAWSU’ AT
AL-ZAWAJ WA AL-‘A LAQAH AL -ZAWJIYYAH FI AL -ISLAM WA AL -SHARA'I" AL-UKHRA
AL-MUQARANAH (forthcoming, Cairo) at 666-667 . For the limitation the concept of “hitting,”
seeinfra, section entitled “The Qur’anic Concept of Hittihg

>" For example, the respected jurst‘A sQALANI concluded from th€rophet's
statement: “The best amongst you will not hit yaives,” that hitting wives is permissible
“wholesale.” 6upra notet6, at 379). But he does note that this positmmtradicts the kind
relations required by the Qur'an in marriage; sehggests utilizing threats without action.

*8 Qur'an 4:34 (limits the act of “hitting” tnashizwomen).
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it is prohibited for the Muslim man to “hit” his & for any reason other than the one specified in
the verse. lItis also prohibited for him to “hiitis wife initially, without going through a serie§
peaceful steps. So, the husband must first estedalithat the wife wasashiz(a concept which

will also be discussed later), then the husbanddige through several steps of anger
management and conflict resolution before he cam délvink of “hitting” his wife. If these steps
do not work, then the husband is allowed to “hit Wwife symbolically(with a bunch of basil or a
handkerchief) to express his anger and frustratiémy harm to the wife from his action is clear
ground for divorce. Furthermore, this symbolic @etined the minimal standard below which no
Muslim may stoop. As we shall see later, the Peppinen articulated repeatedly the higher
standard in marital relations, that of tranquibiyd affection.

The Prophet’s Tradition, Women and Slavery.

Before discussing the Chastisement Passage in,detauld like to make some general
observations about the treatment of women and siawhe Qur’an, two of the most downtrodden
populations throughout history, including the tiofehe Prophet Muhammad. While the subject
of slavery is now only of historical interest, tstatements linking it to patriarchy and the
mistreatment of women are startling in their clariThey force us to recognize patriarchy as an
institution which enslaves women, that is, an togtin which is a variant of that of slavery.

The Quran and the Prophet repeatedly mentionagsland women in the same passages,
exhorting Muslims to treat them wéflIn the case of slavery, the Qur'an recognizedliy @s an
undesirable transitional socio-political conditiand spelled out many ways for its eliminatfon.
The Prophet addressed it repeatedly by action amdsy For example, he made Bilal, the
Ethiopian slave, thenu’ath.thin(the one who calls for prayers) of all Muslimsttie envy of

many Arabs[new footnote 62:2 18BN HISHAM, AL-SIRAH AL -NABAWIYYAH (Beirut:

Al-Maktabah Al-‘llmiyyah n.d.) at 509] The Prophet encouraged his wife ‘A’'ishah to purehas
and free Barirah, a slave woman who desired libéngw footnote 63: 4AL-BUKHARI , supra

note 34at 168-9.] On one occasion the Prophet stated that slakeSyaur brothers under your
control, feed them of what you eat, dress themtaftwou wear, and do not charge them with tasks

*9See, e.gZirar, supranote 56 at 666-6%&ee alsaL-RAzI, supranote 56, at vol. 10, pp.
92-93.

0 See, e.gQur'an 49:13, 24:33; 8:70See also2 Ibn Majah supra51, at 1216-17
(quoting the Prophet as saying that slaves arer‘ymithers under your control, feed them of what
you eat, dress them of what you wear, and do reogehthem with tasks beyond their capabilities.
If you do, then help them).

®L On this subject, see the excellent discussigkeof AL-WAHID WAFI, HUQUQ AL-INSAN
FI AL-ISLAM (Cairo: Nahdhat Misr 1999) at 156-16&&e alsdVIUHAMMAD ‘A MARAH,
AL-ISLAM WA HUQUQ AL-INSAN (Cairo: Dar al-Shuruq 1989), pp. 18-22.
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beyond their capabilities. If you do, then helerth®® Finally, in his famous last speetthutbat
al-Wadaa; the Prophet emphasized that all believers, whétbe or enslaved, were siblings, and
that no Arab was better than a non-Arab exceptéaektent of one’s piefi}.

In the same speech, the Prophet analogized thes sttvomen in his society to that of powerless
slaves, and he beseeched his male audience tdheeakindly, saying: “Be good to women; for
they are powerless captivesa@n in your households. You took them in God’s trastd
legitimated your sexual relations with the Word3afd, so come to your senses people, and hear
my words...."* He also admonished them: “Let not one of yoipwis wife like a slave, then
have sexual intercourse with her at the end oflgye™

It is highly significant that, even after the reatgbn of the “Chastisement Passage”, the Prophet
continued to prohibit men from hitting womé&hn one case, he stated flatly: “Do notihig’
al-lah (female servants of Godj™ On another occasion, he stated that those whbdiitwives

%2 See BN MAJAH, supranote 51.
% See, e.g‘AMARAH, supra note 61, at 162; WK1, supra note 61, at 8.

%4 3SAHIH AL -BUKHARI, supranote 34, aR62 (quoting the Prophet as admonishing his
male audience: “Let not one of you whip his wikelia slave, then have sexual intercourse with
her at the end of the day;” |&dN HiSHAM, AL-SIRAH AL-NABAWIYYAH (Beirut: Al-Maktabah
Al-‘llmiyyah n.d.) p.604AL-SIRAH AL-NABAWIYYAH (Beirut: Al-Maktabah Al-‘limiyyah n.d.) p.
604 (quoting the Prophet, in hishutbat al-Wadaaas saying to men: “Be good to women; for
they are powerless captivesa@an in your households. You took them in God’s trasicl
legitimated your sexual relations with the Word3aid, so come to your senses people, and hear
my words....,” also providing the meaning tbe word “awan.”); ABU JA’FAR AL-TABARI, 4
JaMI’ AL-BAYAN FI TAFSIR AL-QUR’AN 212 (Beirut: Dar al-Ma’rifa, 9th century repridi978)
[hereinafteraL-TABARI, JAMI” AL-BAYAN] (quoting the same passage quoted by Ibn Hisham).
This passage comes frahWadaa; and was also mentionedABU JA’FAR AL-TABARI, 2 Tarikh
al-Tabari 206Beirut: Dar al-Kutub al-‘limiyya, 8 century reprint, 1988)[hereinafter-TABARI,
TARIKH AL - TABARI]. The Prophet recognized that the status of wowesnoften no better than
that of slaves, a fact which reflected his deepceamfor women. Many authors have paired the
two categories in their writing§ee, e.g:ALA’ AL-DIN AL-KASANI, 2 KITAB BADA’ I SANA’I * FI
TARTIB AL- SHARA'I* 334 (Beirut: Dar al-Kutub al-‘llmiyyah, 2century reprint, 1986)
[hereinaftemL-KAsANI] (stating that a husband is entitled to punishahfe as he does his slave).
See alspAaL-HAFIZ IBN KATHIR, 5 AL-BIDAYA WA AL -NIHAYA 148, 170, 202 Beirut: Maktabat
al-Ma’arif, 2" printing of a 14 century reprint, 1977) [hereinaften KATHIR, AL-BIDAYA WA
AL-NIHAYA].

% 1 Ibn Majah supranote 51, at 638.
® Zirar, supranote 56, at 667
®71 Ibn Majahsupranote 51, at 638
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are not the best among the MuslifisOn a third occasion, echoing various Qur'aniscdiptions

of ideal marital relations, he told the men: “Thresbamong you, are those who are best towards
their wives.® He added, “and | am the best among you in tregeet.”® This statement is
significant given the emphasis Muslims place onlatmg the Prophet. Yet many Muslim men
today forget such important Prophetic examples,lamititheir emulation of the Prophet to the
style of his dress or his grooming habits.

Al-Shawkani notes that the Prophet flatly prohibitetting women'* Yet, as the perfect Muslim,
the Prophet is bound by the Qur’an, including t@@dstisemnt Verse” that appears to have
overruled him. So, how can we explain the Progsethnahin light of the “Chastisement
Passage”?

First, it is important to note that the Prophetigiags on the subject, as well as his behavior are
both consistent with the Qur'anic Harmony Principo, it seems likely that it is the reading of
the “Chastisement Passage” that is problematicoardeaching. The question therefore
becomes: “How can we understand the “Chastisermasgdge” in a way that makes it consistent
with the Qur’anic view of gender relations and Brephetic tradition? We can do this by
resorting to the interpretation | briefly outlinedrlier.

To recap that interpretation somewhat more fullshe point, we note that in a society in which
wife beating was prevalent, the Qur'an changedibaning of “hitting,” narrowed severely the
justification for “hitting,” and imposed a gradudtapproach to anger management designed to
dissipate that anger before reaching the finalestdigalso held up an ideal of spousal relatiams f
both genders to aspire to. For these reasonsg; Maslim jurists of medieval times concluded
that “hitting” one’s wife was rhakrouli (strongly disliked). They also concluded thathé
husband is unable to avoid this behavior completen he may only hit his wife as a last resort,
and that such action could only be for one speo#fason, namely that atishuzwhich will be
discussed later), and only foushuz This was considered the narrow exception that Go
provided in the “Chastisement Passage.”

Finally, jurists educated their male contemporaitties if the husband were to “hit” his wife as a
last resort, he may only do so by usingiawak(a soft small fibrous twig used as a toothbrush in
the Arab Peninsula), a handkerchief, or some ctineitar object that communicates to the wife
her husband’s frustration, without causing her patdarm. If she is harmed, she is entitled to

®8 1 Ibn Majahsupranote 51, at 638.

%9 AHMAD FA’EZ, DUSTUR AL-USRA FITHILAL AL -QUR' AN 161 (Beirut: Mu'assasat
al-Risala, 1982) [hereinaftenFEZz]; 1 IBN MAJAH, supranote 51, at 637.

91BN MAJAH, supranote 51, at 636.
"L ZIRAR, supranote 56, at 675.
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divorce and, in some circumstances, retribufigin that, this approach is not much differentiiro

one used in the United States. Some marriage etarsgprovide angry spouses with styrofoam
sticks to hit each other as a way of releasing fnestrations.) Further evidence that the Quiani
permission to “hit” was highly limited and only stwlic, can be found in the next verse (4:35),
which states:

“If you fear discord between the two (spouses)hthbend an arbiter from his family, and
another from hers; if they wish to repair (the aiton), God will reconcile them. For God
has full knowledge and is expert in all things.”

Clearly, domestic violence will cause more thaimgpte discord between spouses. It will cause
fear, misery, and oppression. But, God is all-kimpnand thus domestic violence is not what is
contemplated in the prior verse. Otherwise, thdiat®n and reconciliation recommended in this
verse would be impossible to achie® .

Let us now turn to the “Chastisement Passage” aathime it carefully.

(b) The Concepts of Nushuz” “ Qanitat,” and “ fahishah mubayyinah”

The verse permits husbands to “hit” their wivesydal “nushuz’ So, what does this word mean?
The word ‘hushuz has a broad meaning in the Arabic language, buat of them fit this context.
So, the issue is one of determining the right sadplee meaning of the word in the context of this
ayah Literally, “nushuz means “to rise above, or act superior to.” Heriicis understandable
that the patriarchal perspective which casts midifigainto a hierarchical structure, would
understandriushuz in its broader linguistic meaning as disobediebgehe wife, an insurrection
against the husband.

A “nashiZ wife is the opposite of a righteous wife. We knthat because the immediately
preceding passage in this the verse suggestaking both passages together, we notice that the
Quran made two different rules in the same veose: for the righteous women, and one for the
nashizwomen. So, to understand the meaningnaishiz, we need to understand who are the
righteous womer? This preceding passage in the vatsgines them. It states (leaving critical
terms in the original Arabic language):

(vi) So, the righteous women aganitatandhafithatli’ I-gaib bima God hafith.

The nourf'Qunut”, from which the adjectivéganitat” is derived, refers to the act of being
devoutly obedient to GodSo, [deletion]“ganitat” means “women who exhibigunut,” that is,

0

QUR'AN 4:35
" QUR'AN 4: 34
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“women who are devoutly obedient to God. The medieval Islamic scholar ARazi, among
other jurists, concluded thaince this verse was about marital relationghe obedience of
righteous women referred to here must include @ to their husbands as well as to God.
This conclusion wasimply a non-sequitur!”®

[deletion] The word“al-gaib” usually refers to the unknown; for example, therfe which only
God knows'’ It also refer to that which is absent, asgh&’ib.” From this latter meaning is
derived the termightiab,” that is, gossiping about an absent person, a serious \aolafilslamic
ethics’® So, ‘al-gaib’ in the context of this verse coubs logically and linguistically
interpreted to [deletion] referto the absence of certain people [deletion]. Farbetter
understanding of the identity of these people, weeed to look to the rest of the phrase.

The word ‘hafithat;is a feminine plural noun, from the triliteral wbth.f.th,” pronounced
“hafitha” Like many Arabic words, the root word and i&riants are rich with meanings. They
have connotations of “keeping,” “protecting” or ‘@ding.” In thisayah righteous women are
described by the phrasbkdfithat Ii’'l-gaib” bimaGodhafithg i.e., theyare women whoguard

and protectn al-gaib that which God guards and protects (by ordainimg We do so).

One important meaning dfafith,” the derivative deverbal noun from whichdfithat is derived,

is the following: “al-muhafathah ‘ala al-‘ahti(keeping one’s covenantfjeletion]. ° As
discussed in another article of mine, God and topliret ordered all Muslims to keaf their
[deletion] covenants and promises, especially theinarital covenantgdeletion] .2° [original
footnote 81 deleted]Muslim women arequally subject tddeletion] this injunction as men
[deletion]. Since the marriage contract is the contract mvosthy of fulfilment, according to the
Prophet, and a “solemn covenant” according to theéaQ, one can understand the reference to
righteous women as meaning those who observentaital covenantfdeletion] evenin the
absence athose with whom the covenants were undertaken. Ithis case, the referent is
clearly [deletion] the husband&' Note that there is no language of obedienceddtsbands in

">AL-RAzI, supranote 49, at vol. 5(10), p. 91-2j0®A, supranote 45, at vol.5, p. 70.
®See, e.gaL-RazI, supranote 49, at vol. 10, p. 92.

" Muhammad MurtadhaL-ZABIDI, TAJ AL-AROUSMIN JAWAHIRI AL -QAMUS, (Beirut:
Manshurat Dar Maktabat al-Hayat,"8entury reprint, n.d), vol. 1, p. 416

8 AL-ZABIDI, supra note 77, at 417
"9 AL-ZABIDI, supranote 77, at vol. 5, p. 250

80 AZIZAH AL -HIBRI, THE NATURE OF THEISLAMIC MARRIAGE: SACRAMENTAL,
COVENANTAL, OR CONTRACTUAL. (Forthcoming.

81 3 AL-BUKHARI, supranote 34 at 252, Qur'an 4:20
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either this passage or its interpretation.

Putting all these elements together within the extrf the verse, which is that of marital relaipn
we conclude that the proper interpretation appieee the following: righteous women are those
who honor their marital covenatjtseletion] even in the absence of their husbamwdgh(whom
these covenants were undertaken)Consequentlynashizwomen are those who do not honor
their marital covenants, and hence disobey GodisTihe focus of obedience here is God, not the
husband.

The husband of course has the standing (as doesfd)eo remind his wife, even admonish her,
about keeping her marriage covendhis for this reasomnd this reason only, that he last part
of the “Chastisement Passddeletion]” mentions obedience to the husbaBdit this obedience
[deletion] should not be understood as obedience the husband’s arbitrary will, but to his
reminder of God’s laws. [deletion] To emphasize théact that this scenario is not about the
man’s show of power and subjugation of the womanhe versestates that, if husbands reach
the hitting stage, and their wives obey thigay obeying God’s laws) then thgdeletion]
husbands must “seek not against them means (of annoyanharan), for God is most high, and
Great (above you all).” In other words, as soothasvoman stops heushuzthe husband must
stop his actiongdeletion] This interpretation again relies heavily on ouerpretation ohushuz
So we turn again to this word.

In light of the interpretation ajanitatandhafithat I'il gaib provided above, the wortushuzs

now revealed in the context of the verse as dasgriéo woman who does not honor her marital
covenant. She is in fact someone who “rises alewe acts superior” to God’s law and
injunctions. So, again the disagreement betweemtagpretation and the traditional one is one of
scope and kind. Is the disobedience ofrthghizwife directed at God or her husband? Some
jurists have found an easy answer to this questyomoting that any woman who disobeys her
husband angers G&d.Thus the obedience of the husband is subsumeet timel obedience of
God an approach which borders orshirk. This approach ialsovery similar to that of later
Muslim khalifahswho argued that obedience to the ruler is path@bbedience to GJ4. They
even found jurists who developed the jurisprudenapport of this view. To blunt thehirki
edge of this shift in the object of obedience gtgriadded that “there is no duty to obey when what
is required is against God’s injunctiorf8.”As Islamic political history shows, this addititsaves

a great deal of room for an oppressive relationsih is arbitrary and willful, but does not
explicitly demand something prohibited.

82 ZIRAR, supra note 56, at p. 674-5
8Seee.g.AL-RAzI, supranote 49, at p.915L-TABARI, supranote 32, at p. 38.

8Seee.g, AL-TABARI, supra note 32, at vol. 5, p. 98:-QURTUBI, supra note 32, at vol. 5,
p. 259-60.

85A|_-QURTUBi, ibid; seealso, WZARAT AL -AWQAF WA AL-SHU UN AL-ISLAMIYYAH ,
(KUWEIT), AL-MAWSU’ AH AL-FIQHIYYAH , (Egypt: Dar al-Sufwah, 1993) vol. 28, p. 323-24.

21



The Qur’an states that if Muslims disagree, thay thave to resolve their disagreement by
resorting to the Qur'an and the PropffeSo, I turn now to the Qur'an and thadith for further
guidance on this matter.

In his famousKhutbat al-Wadag’'the Prophet actually interpreted the wondshuz for us.
According to various reports, the Prophet stateitiat address, “You [men] have rights against
women, and they have rights against you. It igymint that they do not bring someone you
dislike into your bed, or that they comrfahishah(an act of adultery) mubayyinahwhich is

clear and evident to all) If they do, then God has permitted you to debentn in bed, and [then]
hit them lightly. If they stop, you are obligemimaintain them® Thus, the Prophet appears to
have interpreted the wofdushuZ' in the Qur’anic verse to mean one of two thingsnging
someone the husband dislikes into his bed, or cttmgnfahishah mubayyinahTo understand
the scope of this Prophetic statement, we neegpioee further the meaning édhishah
mubayyinah

As expected, many jurists interpreted the tefamishah mubayyinahbroadly to include
disobeying one’s husband even in matters sucheamigthe marital home without permission.
Others, however, disagreed, stating thiahishati means simply adulted? To resolve this
interpretive disagreement, | follow the Qur’aniguimction to refer to the Qur’an, now that | have
referred to the Prophet. | would like to focusdvelbn a couple ofyahs,neighboring the
“Chastisement Passage”, which use the teffalsishali and “fahishah mubayyindho help us
better understand the Qur’anic meaning of thesedeAfter all, it is a known fact that passages of

8QuR’ AN 4: 59.

87 AL HAFIDH IBN KATHIR, AL-BIDAYA WA AL -NIHAYA , (Beirut: Maktabat al Ma’arif,
1979), vol. 5, p.202; MHAMMAD |BN JAREER AL- TABARI, TARIKH AL -TABARI, (Beirut: Dar
al-Kutub al-limiyyah, 1988) vol. 2, p. 206. Otheports, even by al-Tabari and Ibn Kathir
themselves elsewhere, add the element of “disobedido the concept afushuzas presented by
the Prophet in his last addreS&e alsoABU ZAKARYYA AL -NAWAWI, RAWDAT AL -TALIBIN
(Beirut: Dar al-Kutub al-‘llmiyya, 18 century reprint, 1992), vol. 5, p. 177 [hereinafte
AL-NAWAWI] (arguing thanhushuzncludes leaving the marital home without pernugsi
abstaining from sexual enjoyment, refusal to caha@ucording to him, it does not include
however verbal abuse).

8 See, e.glBN MANTHUR, LISAN AL-‘ARAB (Beirut: Dar lhya’ al-Turath al-‘Arabi,”
printing of a 18 century reprint, 1992), vol. 10, p. 192 (quotibg kl-Athir as definindahisha
mubayyinahoccurring in the Prophet’s last address, as adylalso stating that others define it
as extreme sin, and as leaving the marital homeowitpermission)AL-ZABIDI, supra note 77, at
vol. 4, p 331(quoting al-Jawhari and Ibn al-Atag definingiahisha mubayyinahs adultery.
Also stating that others defined it as extreme & that al-Shafi'i defined it as verbal abuse
towards the wife’s in-laws).
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the Qur'an explain each oth®r.

In the samesurahof the Qur’an, the expressiofahishah mubayyindhs used only a few verses
earlier. Ayah4:19 states:

“O you who believe, you are forbidden to inheritmen against their will. Nor should you
ta’dhiluhunna(tighten your grip around them) that you may takey part of what you
have given them — unless they have been guilfglughah mubayyingt{otherwise) live
with them in kindness and equity.”

This is a reference to two matters: ffahiliyyahpractice which permitted men to inherit women
as chattel, and the patriarchal practice of opprgssomen until they give up their rights. The
Qur'an ends thdahiliyyahpractice. In another passage, women are furtivenghe right to
inherit® In thisayah the Qur'an also prohibits men from engaging mJhhiliah practice of
making life extremely difficult for women so asftwce them to part witfdeletion] their

property in return for thée [deletion] freedom®*

Theayahpermits husbands to take back part of what theg lgaven their wives, if the wives
engage in &hishah mubayyinahOtherwise, women are entitled to be treatedndrkess and
equity in marital life. So what igdhishah mubayyindR As stated earlier, many jurists said that
it was adultery® These jurists then interpreted the verse tolsatyit a woman committed
adultery, then the husband is permitted to ceasetanaing her, until she returns to him timahr

he gave her, and leaves him underkha’ form of divorce (initiated by the wife}. Some argued,
however, that fahishah mubayyindhncludesnushuzwhich they defined as disobedience of the
husband. But since the concept oushuzincludes that of fahishah mubayyingf(according to
the Prophetidadithcited above), then this interpretation rendersweconcepts equivalent.
This result is linguistically and Qur’anically quesable.

In yet an earlieayahof the same chapter, the wortalishali is used again, this time without the
term “mubayyinali As stated earlier,“ mubayyinali simply means clear and evident to all; so
“fahishah mubayyinahmeansfahishahwhich is evident and clear to all. The issue &t #yahis
how to handle &hishahthat is noimubayyinaR The first part ohyah4:15 says:

“If any of your women are guilty dahishah then find four withesses who testify against
them.”

8 Seee.g, al-zarkashi, supra note 31, at vol. 2, p. 175.
% Quran 4:7

1Al-Tabari, supranote 32, at vol. 4, pp. 209-210.

92 Al-Tabari, supranote 32, at vol.4, pp. 211-212.

% Al-Tabari, supranote 32, at vol. 4, pp. 212-213
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This testimony would be one way to establishfgteshahand thus make mubayyinahevident

and clear to all). Another, would be for the wontaustate freely that she has committed a
fahishah But as any good Muslim knows, the four witnegseglirement is a specific
requirement for adulter?. It is levied on society to put an end to idlssjp about the chastity of
women. One who accuses a woman of adultery, butata@stablish it through four witnesses (and
other due process requiremgatticulated by jurists) will be himself or herssiibject to serious
punishment. If the husband accuses his wifalwshah then if the wife persists in denying it, the
two will l:;g automatically divorced and God will serthe aggressor between them, for God knows
the truth:

(c) Interpreting the Chastisement Passage

Looking at these thresyahsusing the wordfahishatiin the samesurahof the Qur’an, each
within no more than fifteen verses from the othatsng with the Propheticadith we conclude,
that the meaning dahishah as enlightened bgyah4:15, is simply “adultery.” Given this
conclusion, then the Prophetiadithwhich interpretsiushuzo be in partahishah mubayyingh

is referring to clear and evident adultery. Thoadusion agrees with one reached by many
interpreters about the meaningfahishah mubayyinaff It also means that while the notion of
“nushuzincludes the concept ofdhishah mubayyinghit is not equivalent to it because adultery
is only one component of the two actions descriipethe Prophet in his speech.

Furthermore, even if we reject the notion thatRnephet was providing the meaning of the
“Chastisement Passage” in hiadith, we have to admit that he must have at least pemnding
examples. But an instructive example must be aatetyillustrative of the meaning. These
examples given by the Prophet referred to two tgg®ssible actions: (a) actions for which God
has decreetudud(specific punishments) and, (b) actions that gueoaimate cause of type (a)
actions (such as bringing someone into the huskareti, a proximate cause for adultery ). Had
theayahintended to cover some less egregious actionh,asigiolations of the husband’s whims
and wishes, the Prophet would have indicated #Hwf fo give men a more accurate idea about the
scope of their rights. He did not do so.

The notion of a “proximate cause” is importanthistdiscussion. Without it, one could imagine a
number of scenarios where an innocent action, aagetting a job, would ultimately lead to
adultery. Indeed, some jurists have argued agaiosten’s work, even against women leaving
their homes, to protect them from such attenuatedraaginative causal scenaridsThe logic of

*|bn Arabi, supra note 44, at vol.1, p.356 (God'sdaim is to require 4 witnesses for
increaseditr (protection of privacy), even though only 2 arguieed for murder.)

% Quran 24: 6-10
% Al-Tabari, supranote 32, at vol. 4, p. 211.

%" See, e.g., abu al A’la al-Mawdudi, Mabadi’ al-talgCairo: Dar al-Ansar, 1977) p, 143;
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these jurists suffers from many shortcomings, east among them is the fact that it is overbroad.
It applies equally to men who are prohibited by@he’an from committing adultery. If Muslims
follow this logic to its unfortunate conclusion, wl end up with andle ummah(people) whose
members sit at home (in isolation) to avoid tempiat

One more observation about the “Chastisement Pass#igloes not appear to require actual
knowledge by the husband of the occurrence of ¢thieres described above, but rather a “fear” or
“suspicion” of their occurrence. Jurists have pedover this fact, and some concluded that
actual knowledge is what is indeed requited.disagree, but would argue for the need of a
well-grounded and not a whimsical “fear” or “suspit” so that paranoid husbands do not make
their wives miserable. | believe it is unreasordblexpect that the husband may not react to
well-grounded suspicions about his wife until he hatual proof. For one, he may save her from
committingfahishah mubayyinalwhich would ruin their family relations and heirgual
well-being. The various methods listed in #yah such as admonishment, and abandonment in
bed are designed to make her reflect upon herrecti@ven the ultimate stage, described in the
nextayah but not discussed here, namely seeking recoticilighroughhakamgarbitrators who
are friends of the family), or even marriage colingen our society, would be too late. Thus, it
makes sense that the process of communicatios staty. The problerappearswhen such
communication enters the “hitting” stage, a matthich will be addressed below.

Interpretations of Hushuz which force the wife to give up her independeiit im favor of her
husband’s do not reflect the lives and exampleofdie Islamic role models, including the wives
of the Prophet who amazed Muslims by constantlyiaggwith him over matters of
disagreement. For them to behave otherwise would have madeckeny out of the basic
concepts obay’ahandshura In the familial model, the bride’s free consemthe marriage
represent s hdray'ahto the husband to take care of their famify Disagreements and
discussions are the essencaslafrain an Islamic marriage. To corrupt this procegslaiming

that the wife owes her husband full obediencegikeas oppressive than arguing that Muslims owe
their rulers full obedienceThe devastating results of this authoritarian lagiotinue to haunt
Muslims till this day.

We conclude our analysis of the “Chastisement B@Sday focusing on the concept of “hitting” in
it. Note that broadening the definitionfahishah mubayyinabroadens the scope of instances in
which the husband may resort to “hitting.” Thisagainst the injunction iayah4:19, and against
the letter and spirit of the Qur'an as a whole,chihstates that husbands should live with their

see also, Sayid Qutb, Fi Dhilal al-Qur’an, (Beimar al-Shuruq, 1979) vol. 22, pp 2859; Abu
Bakr Jabir al-Jazairi, Al-Mar’ah al-Muslimah, ( @aDar al-Kutub al-Salafiyyah, n.d) p. 84

%8A|-Tabari, supranote 32, at vol. 5, p. 39-409
% Al-Bukhari, supranote 34, at vol. 3, pp. 258-59; Ziraypranote 56, at 664

190 For a discussion of the meanings of the wegadwamunsee AL-RAzI, supranote 49,
at vol 5, p. 37; Ridha, supra note 45, at vol..®fy seealso, A.AL-HIBRI, supranote30 , at 28.
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wives in kindness or leave them charitalffy Nevertheless, even if we were to accept the lemoad
definition offahisha mubayyinahe man still cannot “hit” his wife as a firss@t. On this fact
major scholars agré@® He is required to take several steps before tiegaio “hitting.”°® If all
these steps fail, then the husband may “hit” hie wBut what does “hitting” mean in this case?

(d) The Qur'anic Concept of “hitting”

Many scholars have pondered over the Qur’anic siom to “hit,” and its attendant
circumstances. Given their deep belief in Islajustice, they realized that they must look deeper
into the Qur’an for a better understanding of thesse. So, they interpreted this passage, as they
should, in light of the basic principles governmgrital relations as articulated by the Qur'an and
the Prophet® This approach forced them to modify their commaderstanding of the act of
marital “hitting.” As a result, these jurists iggla series of limitations redefining the act dffitng
itself.!® For example, the man may not hit his wife onfee’?® Furthermore, any “hitting”

101 QuR'AN 2:229.

102 See, e.gaL-KAsANI, supranote 47 , at 334 (the conjunction “and” in the tatien
requires a sequence of actions: first admonistiagnife, then deserting her bed, and finally
“hitting” her); WIHBA AL -ZUHAILI, 9 AL-FIQH AL-ISLAMI WA ADILLATUH 6855-57 (Damascus: Dar
al-Fikr, 1997) [hereinaftexL-ZuHAILI ]; cf. AL-NAWAWI, supranote 88, at 177 (quoting al-Hinati
who argues that the sequential interpretation g one of three possible ones.)

193 The majority of scholars take the sequential apgina According to them, the husband
must first admonish, then desert his wife’s bedl famally resort to hitting, although some argue
that it is better not to reach the third stagdlat®ee supraote 105 about the sequential approach.
AL-ZUHAILI, supranote 105, at 6857, argues that it is better tcatierewithout actually “hitting.”
He bases his view on the fact that the Prophetrriata womanlid.

For more of the Prophet’s views on hittisge, e.9.SAHIH AL -BUKHARI, supranote34, at 57
(quoting the Prophet as asking: “How can one of lyibhis wife like an animal, then he may
embrace her?”; BN MAJA, supranote 51, at 638 (quoting the Prophet as askingw/idan one of
you whip his wife like a slave, and he is likelysieep with her at the end of the day?).

104 Major among these is the Qur'anic verse whictemsdhusbands to live with their wives
in kindness, or leave them charitablyurQaN 2:229.

195 Among these is the sequential interpretation ef@ur’'anic verse 4:34See supraote
105. Other limitations are mentionedain-TABARI, supranote 32, at vol. 5, pp. 43-5 (the man may
not hit the woman in the face, or hit so as to equain or harngdharb ghayr mubrah wala
mu’ath.thir), 5 AL-NAWAWI, supranote 88, at 676-77 (hitting may not cause harmeadnédmavy,
cannot be on the face or other vulnerable ardascduses harm, the woman is entitled to
damages)AL-ZUHAILI, supranote 105, at 7856-7 (citing medieval jurists asuneqg that the
“hitting” does not cause fear in the wife, is nokedted against the face or abdomen, and other

26



which is injurious or leaves a mark on the womdiody is actionable as a criminal offert8é.
Also, if the husband reaches that unfortunate staleitting,” he may hit the wife only with
something as gentle asraswakor handkerchief® Finally, given the Quranic ideal of marital
relations, the majority of Muslim scholars conclddeat while the act of “hitting” is permissible
in Islam, abandoning it is preferable and more gfiddajmal).’’® They also concluded that a
woman abused physically or verbally is entitleditmrce from her husbarid® They lowered the
bar significantly on what counts as abuse, so asaike it include verbal abuse. This fact is still
reflected in the laws of some Muslim countries ot

It is important to note that despite their stronghaitment to the marriage institution, jurists did
not regarddeletion] marriage as an absolute right. They prohibited mieo were likely to harm
or oppress their prospective wives from gettingriedr™* On the other hand, for those bachelors
who may commit adultery, marriage was recognizea dsty**® But what if a man needed to

places that could result in serious harm);

106 Id

1972 ABU AL-BARAKAT AHMAD AL -DARDIR, AL-SHARH AL-SAGHIR 512 (Cairo: Dar
al-Ma’aref, 18th Century, reprint,1972) (notingtthize hitting may not affect the wife’s bones or
flesh. The husband may not resort to hitting hife v he knows that it would be useless. If the
husband hits his wife despite this knowledge, stentitled to divorce and retributior§ee als®
AL-NAWAWI, supranote 88, at 676-77 (hitting may not cause harmedndravy, cannot be on the
face or other vulnerable areas. If it causes hdrenwoman is entitled to damages): ZUHAILI,
supranote 105, at 7856-7 (noting that the Hanafi andi$kahools of thought would find the
husband liable if he harmed his wife. Hanbalis ldowot.)

108 AL-TABARI, supranote 32, at 445 AL-NAWAWI, supranote 105, at 676-77 (hitting

may not cause harm or be heavy, cannot be onctbkefeother vulnerable areas. If it causes harm,
the woman is entitled to damages):ZUHAILI, supranote 105, at 7856.

199 Abd al-Karim Zaydan, Al-Mufassal Fi Ahkam al-MalaVa al-Bayt al-Musli (Beirut:
Mu’assasat al-Risalah, 1994), v. 7, p.318; al-Ragdra note 49, at v. 5, p. 93.

10 Thijs view has been adopted by some personal statles such as Jordanian Code,
Personal Status Code, Provisional Law No. 61 (1973) 12, Art. 132; Kuwaiti Code, Personal
Status, Pt. 1, Bk. 1, Tit. 3, Ch 1, Arts. 126.

11 certain Codes explicitly specify that verbal abissgrounds for granting the wife the
judicial divorce. See Jordanian Code, supra no% Ch. 10, Art. 132; Kuwaiti Code, supra note
113, Pt. 1, Bk. 2, Tit. 3, Art. 126.

112 7uhaili, supranote 105, at 6516

13 7uhaili, supranote 105, at 6516
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marry to avoid adultery, but was likely to harmopipress his prospective wife? Jurists answered
that he would be prohibited from getting marrt&ti One line of reasoning notes that adultery is a
matter that relates to the rights of God over us|lexmarriage relates to the rights of the creaure
among each other (the husband and wife in this)cdaat God is in a better position to deal with
a violation of his right than an abused woman. sTlaven if the fear of adultery existed, some
jurists argued a man who may harm his wife is goidéil from getting married>

An important Qur'anic precedent on the issue of dsiig violence is found in the story of Job.
When Job was being tested, his wife lost her faitth blasphemett! As a result, he took an oath
to hit her as punishmefht® A dilemma was thus created: a prophet shouldngage in violent
and unworthy behavior towards his wife. On thesotiand, a prophet may not violate his oath.
The divine solution to this dilemma is expressed @ur’anic verse. It instructs Job to satisfy his
oath tohit his wife by “hitting” her with a handful dfagrant grass (or basi)'® The intent was
to satisfy the promise without harming the wife. this way, Prophet Job resolved his dilemma.

Conclusion.

The Qur'an offers Muslim men who are justifiablysep with their wives’ conduct ( as defined
above), a graduated solution to deal with theisthations and anger. At its final stage, the
solution is similar to that Job was shown to reddaisn from his oath. But the Qur’an also shows
Muslims the way to become better Muslims and hub®ings by living in accordance with the
ideal of marital relationgr end the relationship amicably. The Qur’an states very clearly:

“ The parties should either hold together on equithle terms or separate with kindness.”
(2:229) Thus, the Qur’anic approach to the problem of hndbditting their wives aims at

114 Zuhaili, supranote 105, at 6516
1> gee, e.g Abu Zahrah, supra note 19, at 24-25.

18 Qur’AN 38:44. 1 would like to thank Sana’ Afandi, directKaramah: Muslim Women
Lawyers for Human Rights, for pointing out the sfigance of this story in understanding the
Qur’anic verse 4:34.

117 Id

118 Id

19 The word tightH’ in Quranic verse 38:44 means a handful of g@rssven basil.See
51BN ‘A BDIN, RADD AL-MUHTAR 659 (Beirut: Dar al-Kutub al-‘llmiyya, ¥0century reprint, 1994)
(explaining the meaning ofdfghth’ as a handful of basil, also noting that otheedest that it
meant “a handful of grass or thin branche<Z¥. Ibn ‘Abdin argues that the use of basil by Job is
a special case, reflecting God’s mercy, and cabeaeneralized to other women. Yet major
medieval scholars appear to implicitly disagre@eyflimited the husband to the use ohiswak
or what is similar to it
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eliminating such behavior altogether, but it talkes account the very nature of human beings, the
complexity of their emotions, and the need for éstgtion period” for them to achieve a higher
stage of development. It also helps them readhhigler stage through a series of prescribed
behavior aimed at self-control and anger managemeadtby describing and exhorting by words
and the example of the Prophet that blissful higitege of marital life.

These Qur’anic verses were revealed in ancientidyaber fourteen hundred years ago when the
world viewed beating one’s wife as a right. Todayr, society has moved decidedly beyond that
stage, and views wife abuse for what is reallgaistime. In that, earlier Muslim jurists agre#.

is now time for the rest of the Muslim communitycatch up with this vision, and help the
troubled men within it to move to the higher segéconsciousness described in the Qur’an and
implemented by the Prophet. This way, we e#iner achieve the Quranic marital ideal of
tranquility, affection, and merg¢ywr gracefully follow God'’s injunction of parting ways in
kindness.

Azizah al-Hibri
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